Editor's Note: appeal filed, dv. Nbo. @2-98-755 (S D (hio)

BUKEYE FGREST GAOUNA L, |NC

| BLA 98- 132 Deci ded June 29, 1998

Petition for review of a Decision issued by the Acting Regi onal
Drector, Appal achian Regi onal ordinating Center, (fice of Surface
Mni ng Recl amation and Enforcenent, finding that there were valid existing
rights to engage in surface coal mning operations on land wthin the Vyne
National Forest in southern Chio. VER Perry ., (hio.

Mbti on to advance proceedi ngs granted; Decision affirned.

1.

SQurface Mning Gontrol and Recl amation Act of 1977:
Valid Existing Rghts: General ly

Qourt precedent inthe US Dstrict Gurt for the
Southern DOstrict of Ghio and CGBVIs commtnent in
litigation before that court to apply the "taki ngs"
test when naking valid existing rights determnations
under section 522(e)(2) of the Surface Mning Gontrol
and Reclamation Act of 1977, 30 US C § 1272(e)(2)
(1994), for lands wthin the jurisdiction of that court
require CBMito anal yze whet her prohibiting surface coal
mni ng operations by the owner of the mneral estate of
 ands included wthin the Vdyne National Forest woul d
constitute a conpensabl e taking under the Hfth
Anendnent to the US Qonstitution.

SQurface Mning Gontrol and Recl amation Act of 1977:
Valid Existing Rghts: General ly

An CBMdecision that the owner of a mneral estate

w thin the Wyne National Forest has valid existing
rights to surface mine coal under section 522(e)(2) of
the Surface Mning Gontrol and Recl anati on Act of 1977,
30 USC 8§ 1272(e)(2) (1994), wll be affirned when
the record establishes that banning mning woul d

di mni sh the economic val ue of the property but not
advance the public purposes underlying the prohibition
of mning of Federal national forest |ands.
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APPEARANCES TomHA tzGerald, Esg., Frankfort, Kentucky, for Buckeye
Forest Gouncil, Inc.; Wyne A Babcock, Esq., Gfice of the Solicitor,
US Departnent of the Interior, Fttsburgh, Pennsylvania, for the fice
of Surface Mning Recl anati on and Enforcenent; Robert J. Shostak, Esq.,
Athens, hio, for Edward and Madel i ne B ai re and Bucki ngham Goal Gonpany,
I nc.

(PN ON BY ADM N STRATI VE JUDGE MULLEN

Buckeye Forest (ouncil, Inc. (Buckeye) has petitioned for review of
the Novenber 19, 1997, Decision issued by the Acting Regional Director,
Appal achi an Regi onal Goordinating Genter, Gfice of Surface Mning
Recl anation and Enforcenent (C8V). 1/ In his Decision, the Acting Regi onal
Drector found that Eoward and Madeline B aire, the mneral owers, and
their | essee, Bucki ngham Gal Gonpany, Inc. (Buckinghan), had a valid
existing right (VER pursuant to the provisions of section 522(e)(2) of
the Surface Mning Gontrol and Recl anati on Act of 1977 (SMRY), 30 US C
§ 1272(€e)(2) (1994), to mne coal by surface mning nethods on 25.2 acres
of Federal land wthin the Vdyne National Forest. 2/ Buckeye has al so
asked the Board to stay CGBMs Deci sion and advance the proceedi ngs. V¢
grant Buckeye's notion to advance the proceedi ngs, affirmC8Vs Deci sion,
and deemit unnecessary to act upon Buckeye's stay request as our deci sion
has rendered it noot .

h April 24, 1967, the US Forest Service (Forest Service) purchased
an undi vi ded one-hal f interest in the surface estate of a 134-acre parcel
whi ch included the 25.2 acres at issue fromDaniel C Jenkins, Jr., and
others. The Forest Service obtai ned the renai ni ng undi vi ded one- hal f
interest in the surface estate fromlrene B aire, the B aires' predecessor,
on My 1, 1967. Both deeds reserved oil, gas, coal, and clay for a period
of 45 years fromFebruary 26, 1963, subject to the July 3, 1947, rul es and
regul ati ons of the Secretary of Agriculture, copies of which were attached
to and incorporated in the deeds of conveyance. The B aires obtai ned an
additional one-third of the retained mneral interest fromJenkins' w dow
on April 26, 1984. The Bl aires then | eased the right to mne coal to
Bucki ngham

h March 8, 1995, Bucki nghamsubmtted an application to the Chio
Department of Natural Resources, D vision of Reclamation, seeking a
permt to conduct surface mining and recl anation operations on 35.9 acres
(25.2 acres of Federal land in the Vdyne National Forest and 10.7 acres of
adjoining private land). The proposed permit area ran north - south al ong
an epheneral tributary of FAne Run, 1.8 mles northeast of Shawnee, (hio.

1/ The Decision was published in the Federal Register on Nov. 26, 1997.
62 Fed. Reg. 63187 (Nov. 26, 1997).
2/ The land is located in secs. 11 and 14, T. 14 N, R 15 W, hio R ver
Qurvey, Saltlick Township, Perry Gounty, Chio.
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The | and had been disturbed by prior surface and underground mni ng, and
two unrecl ai ned hi ghwal | s and an i npoundnent renai ned on 5.1 acres at the
sout hern end of the property. Bucki nghamcontenpl ated mining a |ine of
barrier pillars left beneath the Fne Run tributary, contai ning an
estimated 88,200 tons of extractabl e coal reserves.

h August 14, 1995, Bucki nghamfornal |y requested an C8M
determnation that it had a VBRto renove the No. 6 seamcoal fromthe 25.2
acres of Federal land wthin the Vdyne National Forest. n August 28,

1995, CaMnotified the Forest Service of the request and asked for

i nformation concerni ng Bucki nghams right to surface mne the coal .

letter dated April 24, 1996, the Forest Service advised CBMthat it was the
Forest Service's opinion that Bucki nghamhad the right to surface mne the
| ands descri bed i n Bucki nghami's appl i cati on.

Wien formul ating its conclusion, the Forest Service relied on a
nenor andum prepared by the Gfice of General Gounsel, U S Departnent of
Agriculture. The General Qounsel concl uded that, based on the references
to "stripping" inthe July 3, 1947, rules and regul ations of the Secretary
of Agriculture and Federal court precedent construing mineral reservations
incorporating those rules (see, e.g., Belville Mning G. v. Lhited Sates,
999 F.2d 989, 995-96 (6th dr. 1993)), it would be difficult to prove that
the mneral reservation in the 1967 deeds did not reserve the right to
surface mne the coal. The Gfice of General (ounsel recommended that the
Forest Service not contest or oppose Bucki nghamis applicati on.

h March 1, 1996, CBMpublished a notice in the Federal Register,
providing the opportunity for public comment on Bucki nghams request.
61 Fed. Reg. 8074 (Mar. 1, 1996). As a result of expressions of interest
in having a public hearing, C8Vireopened and ext ended the comnment period
t hrough August 16, 1996, and held a public hearing on August 8, 1996.
Buckeye submtted comments and testinony opposing a finding that Bucki ngham
had a VERto surface mne wthin the national forest.

Respondi ng to a Septenber 16, 1996, CBMrequest for additional
i nformation, Bucki nghamsubmtted suppl enental data on Septenber 17 and
Cctober 3, 1996. The ctober 3, 1996, filing added the Baires as parties
requesting the VER determnation. On August 7, 1997, after CBMagreed to
treat the information as presunptively confidential, Bucki nghamand the
B aires presented i nformati on addressing the economc viability of the
proposed operation and other potential uses for the property.

In his Decision, the Acting Regional Orector first outlined VER
requi renents for national forest |ands, noting that section 522(e)(2) of
SMRA 30 USC § 1272(e)(2) (1994), prohibited surface coal mning on
Federal lands in a national forest, unless VBRs to conduct surface mni ng
operations were in existence on August 3, 1977, or the Secretary found
that the lands contai ned no significant recreational, tinber, econonc,
or other val ues inconpatible wth surface coal mning and the surface
mni ng operations and i npacts woul d be incident to an underground mne. He
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stated that, until promul gation of final Federal regul ations defining VERS,
t he suspensi on notice concerni ng VBR published in the Federal Register,
51 Fed. Reg. 41954 (Nov. 20, 1986), directed CBVito apply the VER
definition found in the approved Sate program He expl ai ned, however,
that in Belville Mning G. v. Lujan (Belville), No. G1-89-790 (SD o
July 22, 1991), nodified, Sept. 21, 1992, the court prohibited the use

of the approved (hio Sate programdefinition or the policy stated in

the suspension notice. 3/ He added that, inthe Belville litigation,
BMnade a coomitnent to the court to apply the takings standard to VER
determnations to Federal lands within the court's jurisdiction,

i ncluding the Velyne National Forest, until it had pronul gated a new Federal
rule defining VBRs. 4/ The Acting Fégl onal Drector concluded that, in
the Southern Ostrict of Chio, VBRs existed if, as of the date the | ands
becane subject to section 522(e)(2) of SMRA 3 USC § 1272(e)(2)
(1994), applying the prohibitions of that section woul d constitute a
conpensabl e taki ng under the FHfth Anendnent to the US Qonstitution.

The Acting Regional Drector stated that, i n accordance wth case
l'aw and the June 30, 1988, Attorney General's Quidelines for the Eval uation
of R sk and Avoi dance of Uhanti ci pated Taki ngs (Takings Qi delines), see
56 Fed. Reg. 33165-68 (July 18, 1991), CBMutilized a three-part t aki ngs
anal ysis, examning the economc inpact of the proposed Governnent policy
or action, the extent the action or regulation interfered wth reasonabl e
i nvest nent - backed expectations of the property interest ower, and the
character of the Governnent action. He explained that under the takings
standard the Blaires would have a VERonly if, as of August 3, 1977,
prohi biting surface coal mining woul d preclude all economc use of the
property or, alternatively, if disallowng surface coal mning woul d not
substantial ly advance a legitinate public purpose of SMIRA wth the latter
inquiry further addressi ng whet her the prohibition would either
significantly dimnish the property's value or substantially interfere wth
the B aires' investnent backed expectations. He added that, if the Baires
had a VERto surface mne the 25.2 acres, the coal |ease woul d have
conveyed that VER to Bucki ngham

The Acting Regional Director found that the Baires' mineral estate
was a recogni zed property interest protected by the FH fth Amendnent.
Bucki ngham's VER request addressed only 25.2 acres. However, the Acting
Regional Drector considered the 134-acre tract to be the rel evant unit
of property to be used as the basis for the economc inpact of the surface
mning prohibition. The Acting Regional Director accepted the val ue the
Baires attributed to their interest in the coal ($88,200), based on GBMs

3/ The approved Chio programutilizes the "all permts" standard, under
whi ch a person nust have obtai ned al | necessary permits prior to Aug. 3,
1977, to have VBB (SMRA' s enactnent date). Chio Rev. Gode Ann.

§ 1501:13-3-02(A (1) (a) (Bal dw n 1997).

4/ The sane court applied the takings standard test in a VER
determnation in Sunday Qreek Goal G. v. Hodel (Sunday O eek (oal),

No. G2-88-0416 (S D (hio June 2, 1988).
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confirmation of the 88,200 ton recoverabl e coal reserve estinate for the
25.2 acres | eased to Buckingham 5/ He found that this coal could not be
mned by alternative nethods, specifically underground or auger nning.

He noted, however, that the B aires' predecessors had previously exploited
the bulk of the coal interest in the entire 134-acre tract through

under ground and surface mning, and that the prohibition therefore woul d
only deprive the Baires of the use of the unmned pillars of coal. As to
other potential uses of the property, the Acting Regional D rector
ascertained that, although neither the other coal seans nor the clay
deposit on the property had economic val ue, current oil and gas production
coul d be increased through the devel opnent of two or three additional wells
wth atotal value potentially equalling the estinated coal royalties from
the property. Thus, the Acting Regional Drector concluded that

appl i cation of the surface mning prohibition would not deny the B aires
all economc use of the mneral estate of the 134-acre parcel but woul d,
neverthel ess, cause a dimnution in the val ue of the property by precl udi ng
the recovery of the remai ning coal .

Turning to the el enent of interference wth reasonabl e, investnent-
backed expectations, the Acting Regional Drector noted that the B aires
had obtained their interest in the property through inheritance, not
purchase. He therefore determined that their stated expectations of
exploiting the mneral interest did not qualify as investnent-backed
expectations. 6/

BEval uating the character of the Governnent action, the Acting Regi onal
Drector separately addressed three conponents of that el enent identified
in the Takings Quidelines: the intended purpose of the enabling statute;
the action's ability to substantially advance a | egitinate public purpose;
and the regul ated activity's contribution to the harmaddressed by the
Governnental action. He stated that the purpose of the surface mning
prohibition was to protect Federal |ands wthin national forests, areas
(ongress consi dered general |y inconpati bl e wth surface mning operations,
fromthe harniul effects of those operations. He then anal yzed the degree
surface mning the 25.2-acre parcel woul d create the harmaddressed by
(ongress, focusing on the intended uses, purposes, and val ues of this
specific national forest land. The Acting Regional Drector indicated that
the Vdyne National Forest Fan identified the parcel as being in
Managenent Area 3.3. The desi gnat ed nanagenent goal s for this area
i ncl uded providing high quality hardwoods on a sustained yiel d basis,
wildife

5/ The Acting Regional Drector briefly discussed Bucki nghams i nterest
inthe coal, noting that the economc inpacts of prohibition on Bucki ngham
were not relevant to GBMs VER determination, which focused on the property
interests existing on Aug. 3, 1977.

6/ The Baires assert that their purchase of an additional interest in the
mneral estate in 1984 (long after Aug. 3, 1977) clearly denonstrates their
i nvest nent - backed expectations in 1984.
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diversity favoring species that require mature and overnat ure har dwoods,
and di spersed recreational activities such as hi king, horseback riding,
and hunting. He further noted the plan's intent that forest areas nanaged
for those purposes would be in blocks of 1,000 acres or |arger in size,
and the plan's provision for mneral exploration and extraction.

After reviewng the infornmation submtted by Bucki nghamand the
Baires, the Acting Regional Orector concluded that mning the tract
woul d have no significant inpact on the current uses, purposes, and val ues
of the national forest. He based this conclusion on CBMs examnation of
the property and finding that the small size and isolated | ocati on of the
property rendered it of limted current use and val ue for the purposes
specified in the Forest Service plan. He noted that the parcel, which was
| ocated approxinately 3/4 of a mle fromany other national forest tract
and separated fromthose tracts by several diversely owed private parcels,
had not been devel oped by the Forest Service;, it was not likely that there
woul d be any consolidation in the near future; the Forest Service
characterized the tinber on the parcel as lowto nediumqual ity unsuitabl e
for the purposes delineated in the |and use plan; and the parcel exhibited
scars fromprevious mning (highwal I s and subsi dence depressi ons) and woul d
benefit fromreclamati on under the proposed mning plan. He found that
the Forest Service had not asserted that any Governnental interest in the
national forest would be significantly inpacted by the proposed mining, but
rather had confirned that the operation would |ikely have no significant
effect on the current uses, purposes, and values of the land. He al so
noted that Forest Service input to the state regulatory authority woul d
hel p assure that postmning reclanation returned the land to its intended
uses under the forest nmanagenent pl an.

The Acting Regional D rector summarized his concl usions as fol | ows:

CBMdeens the Baires' interest to be key to this VER
determnation. * * *

As of August 3, 1977, if CBMapplied the section 522(e)(2)
prohibition to the Baires' property, the B aires woul d be
deprived of the right to conduct surface coal mning on [the]
federal |ands portion of the proposed permt area, which woul d
nean that they coul d not recover approxi nately 88,200 tons of
coal. This deprivation is slight, because the majority of the
coal on the entire 134-acre parcel has al ready been expl oi ted
by predecessors of the Baires. In addition, the Baires al so
have a renai ning use of their mneral estate in the formof oil
and gas production. The value of the remaining oil and gas
interest is probably about equivalent to the val ue of the coal
interest. Thus, CGBMfinds that (1) nost of the economic val ue
of the Baires' coal interest has al ready been nade by previ ous
exploitation; (2) the Baires retain substantial rena ning use
of their mneral property inthe formof oil and gas production;
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(3) prohibition of the proposed surface coal mning woul d cause a
dimnution in value of the Baires' property; and (4) the Baires
have no reasonabl e, invest nent - backed expectations of surface
mning this |and.

Fnally, the agency finds that mning of this national
forest tract would not contribute significantly to the harm
(ongr ess addressed through the prohibition of mining on federal
lands within national forests. Because of its snall size,
isolated | ocation relative to other national forest |ands, and
previously mned condition, the tract is of limted current use
for the designated national forest purposes. The proposed
surface coal mning operation would have only mninal short-term
inpacts on the current use and val ue of the land. There are no
anticipated adverse long-terminpacts. Thus, mning the tract
woul d have no significant inpact on the forest and recl anation
wll restore the land to the planned uses under the nanagenent
plan. Therefore, CBMconcl udes that the record does not
denonstrate that prohibition of surface coal mning of the
property in question woul d substantial |y advance the
section 522(e) prohibition.

CeMal so finds that, because nost of the coal on this
property has al ready been mined, the use of that part of the
B aires' property interest has already occurred. Therefore, a
prohi bition on surface mning the remai ning coal woul d not
totally abrogate a property interest historically viewed as an
essential stick in the bundl e of property rights. However,
because prohi bition woul d di mnish the val ue of the B aires'
property and woul d not substantially advance a legitinate public
purpose of SMIRA CBMfinds that application of the statutory
prohi bition on surface mning the B aires' property woul d
constitute a conpensabl e taking of the B aires' property
interests under the Ffth Amendnent to the US onstitution.
Therefore, CBMfinds that the B aires have VER for the lands in
guestion and that Bucki nghamacquired VER for the sane | ands by
virtue of its lease of the Baires' coal rights.

62 Fed. Reg. 63191-92 (Nov. 26, 1997).

Buckeye petitioned for reviewof C8BVis VER determination. Bucki nhgham
and the Baires answered jointly, and CBMfiled a separate answer. n
February 9, 1998, after (8MI's Decision had becone final in accordance wth
43 CF.R 88 4.1393 and 4.21(a), Buckeye filed its request for stay pendi ng
appeal and notion to advance the proceedi ngs. Bucki nghamand the B aires
and CBMsubmtted responses. Al of the pleadi ngs conprehensivel y address
the nerits of CBMs VER determnati on.

Buckeye attacks CGBMs VER finding on two fronts, contendi ng that CaM
erroneously applied the takings standard when anal yzi ng whether the B aires
had a VERto surface mne the coal and, that, in any event, C8Mmnm sapplied
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that standard. Specifically, Buckeye argues that CBMs utilization of the
takings standard violated the nandate of the US DO strict Gourt for the
Dstrict of Glunbia inIn Re: Pernanent Surface Mning Regul ation
Litigation, 22 ERC 1557 (DD C 1985), invalidating CBMregul ations that
defined VERs through use of the takings test because CBMhad failed to
adhere to the notice and comment requirenents of the Admnistrative Pro-
cedure Act (APA), 5 USC 8§ 553 (1994). Buckeye asserts that application
of the takings test al so contravenes C8Mpolicy announced in the Federal
Regi ster notice of the suspension of the takings standard, 51 Fed. Reg.
4154-55 (Nov. 20, 1986), which states that CGBMw || apply the VER
definition found in the appropriate state or Federal regul atory programto
Federal lands. Buckeye objects to CBVIs reliance on a conmtnent to the
court inthe Belville case as justification for using the takings standard
rather than the all permts test found in the approved Chio program
Buckeye asserts that CBMs failure to promul gate its conmtnent to the
court as arule, pursuant to 5 US C 8§ 553 (1994), renders use of the
takings standard invalid. Buckeye al so disputes the rel evance of the
coomtnent to this case, given the lack of any judicial decision binding
CeMto apply the takings test for all VER determnations in the Vdyne
Forest and the lack of any privity between the parties in Belville and
those inthis case. It clains that application of the coomtnent is an
ultra vires act which undercuts the excl usive jurisdiction of the Ostrict
of Golunbia Arcuit to hear and determne actions invol ving any nati onal
rule found in 30 US C § 1276 (1994).

Buckeye insists that, even if the takings standard were the
appropriate anal ytical test, CBMmsapplied the test to the question of
whether the Blaires had a VER Buckeye avers that, as a natter of |aw
nere dimnution in value, absent other factors, does not constitute a
taking, and that this is especially true, given GBMs finding that the
B ai res had no i nvest nent - backed expectations in the property. Buckeye
further asserts that (GBMerred in resting the VER determnation on the
conclusion that protecting the specific 25.2-acre parcel of national forest
woul d not substantially advance a legitinate state interest. Buckeye
nai ntai ns that Gongress nade a categorical finding that national forest
lands are entitled to protection, and that C8Mi nproperly converted this
ongressional finding into a site specific anal ysis of whether the
particul ar 25.2-acre parcel deserves protection. According to Buckeye, C8V
| acks the authority to question a Gongressional finding that the statutory
prohi bition advances a legitimate state purpose, and, therefore, the agency
inproperly found that protecting this tract would not further the
protection of forest lands. Buckeye concludes that CBVis VER deternination
l acks foundation and nust be reversed.

In response, CBMargues that it properly applied the takings standard,
given the specific circunstances of this VER determination. It explains
that the Belville litigation invol ved coal in the Vdyne National Forest.

It notes that the district court enjoined it fromutilizing the VER
standard announced by the Secretary in his 1986 suspension notice. The
agency asserts that, after the ruling, it advised the court that, to
protect the interests of Ghio VER applicants pending the promul gation of a
new nat i onal
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VER definition, CGBMwoul d make VER deternminati ons on a case by case basi s,
utilizing the takings approach whi ch was fol |l oned by the court in Sunday
Qeek al. Mcontends that, notwthstanding its commtnent to the
Belville court, the court in the Southern Dstrict of Chio has held that
application of the all permts test when determning VBRS results in an
unconstitutional taking. The CBMexpresses its opinion that this case | aw
is anple justification for CBMs use of the takings test in this case.

The agency further argues that it properly applied takings | aw when
it perforned a fact-based anal ysis of the Governnent's and mineral owner's
interests to determne the nature of the public interest and the
dmnutioninvalue. It avers that a takings inquiry should focus on a
specific tract, and requires a fact-based anal ysis of the Gvernnent's
interests in that property. The agency argues that by wei ghing the goal of
protecting sensitive areas, which aninates SMRA s general surface coal
mni ng prohibition, against howa prohibition of mning of a specific tract
advances those purposes, the agency fully conties wth the requirenents of
taki ngs jurisprudence, especially given the fact that national forests
serve mul tiple purposes and require a variety of protections. The agency
asserts that the val ues being protected, the gravity of the public's
interest, and the economc inpact nust be examned in a manner applicabl e
to the tract in question.

In reaching its VER deternminati on, CBMsubmts that it essentially
conpared the dimnution in value of the property occasi oned by
application of the prohibition of mning wth the gravity of the public
interest involved. Based upon its conclusion that no substantial public
interest woul d be advanced by precl uding mning of the subject property,
CBMnai ntains that the dimnution in val ue necessary to constitute a taking
shoul d be slight. A though Buckeye woul d expand both the definition of and
wei ght accorded to the public interest, C8Vicontends that it properly
concl uded that di minishing the economc interest of the mnera owers by
precl uding themfromexercising their remaining mning rights woul d be
found to be conpensable in this case, and that its VER determnation nust,
therefore, be affirned.

In their response, the B aires and Bucki nghamargue that the takings
test was the only test avail abl e when C8Vinade the VER det ernminati on,
citing the Sunday Greek Goal and Belville decisions and CBVIs witten
coomtnent inthe Belville litigation to nake interi mVER determnations,
pendi ng publication of a final VERrule, on a case-by-case basis using the
taki ngs approach. They note that Buckeye knew as early as March 1, 1996,
when notice of the VER determnation applicati on was published, that CaM
woul d use the takings standard, but took no action to prevent use of that
standard, despite the availability of citizen' s suits under SMRA They
further assert that CBMproperly conducted the taki ngs anal ysis by first
determning that the Baires had a property right cogni zabl e under the
FHfth Arendnent and then concl uding that inposition of the surface mning
prohi bition woul d constitute a conpensabl e taki ng.
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[1] Section 522(e) of SMRA 30 US C § 1272(e) (1994), provides
that, "[a]fter August 3, 1977, and subject to valid existing rights no
surface coal mning operations except those which exist on August 3, 1977,
shall be permtted * * * (2) on any Federal |ands wthin the boundaries
of any national forest." 7/ This statute does not define VERS and C8M has
spent years attenpting to devel op an appropriate interpretation. See The
Searns ., 110 | BLA 345, 348-49 (1989).

The initial definition of VBRS pronul gated by the Departnent required
the concurrent existence of two factors on August 3, 1977: property rights
created by a legal |y bi nding i nstrunent whi ch aut horized production of coal
by surface mning operations and i ssuance of all "Sate and Federal
permts necessary to conduct such operations on those |ands" (referred to
as the "all permts" test). 30 CFR R 8§ 761.5, 44 Fed. Reg. 15342 (Mar.
13, 1979). Won judicial review the district court renanded the
regul ation for revision to the extent it failed to recognize that an
operator who nmade a good faith attenpt to obtain all permts before August
3, 1977, could have VBRs. |In Re: Pernanent Surface Mning Regul ation
Litigation, 14 ERC 1083, 1091 (DD C 1980). On renand CSM publ i shed a
notice suspending this definition of VERs, stating that "[p]end ng further
rul enaki ng, the Secretary wll interpret this regulation as requiring a
good faith effort to obtain all permts.” 45 Fed. Reg. 51548 (Aug. 4,
1980) .

The Departnent pronul gated a new definition of VERs, effective
Qctober 14, 1983. This definition adopted the takings test. 30 CF. R
§ 761.5, 48 Fed. Reg. 41348-49 (Sept. 14, 1983). Uon judicial review
the district court renanded the takings test regul ation to the Departnent,
stating that the regul ation was so different fromthe terns of the
proposed regul ati ons published in the Federal Register that the Departnent
had failed to provide an adequate opportunity for public notice and
comment under section 4 of the APA. 5 US C 8553 (1994). In Re:
Permanent Surface Mning Regulation Litigation, 22 ERC 1557 (DD C
1985) .

In response to the court ruling, the Departnent suspended the takings
test definition of VERs, reinstated the 1980 good faith/all permts test,
and adopted the definitions of VER found in approved state prograns for
Federal lands, including national forest lands. 51 Fed. Reg. 41954-55
(Nov. 20, 1986). However, as noted above, when the Belville court enjoi ned
GMfromusing Chio's all permts VBR test for lands in the Vdyne National
Forest, CBMnotified that court that, pending pronulgation of a final VBES
rule, it intended to make interi mVER determnati ons on a case- by-case

7 Section 522(e)(2)(A of SMRA 30 US C 8§ 1272(e)(2) (A (1994), allows
surface coal mning on Federal lands in national forests "if the Secretary
finds that there are no significant recreational, tinber, economc, or

ot her val ues whi ch nay be i nconpatible wth such surface mini ng operations
and * * * surface operations and i npacts are incident to any underground
coal mne."
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basis, using the takings test. See the B aire and Bucki ngham Response to
Say Request, Ex. Hat A4. Snce August 1, 1991, (BMhas interpreted the
court's decision as barring the use of the 1986 suspension notice in the
Sate of Chio. See 62 Fed. Reg. 4836, 4843 (Jan. 31, 1997).

Buckeye objects to CBMs application of a takings test definition to
VER determnati ons because that test has not been properly promul gated as
a regul ation and contravenes agency policy stated in the 1986 suspensi on
notice. 8 The fact that use of the takings standard in this case does not
enanate fromrul enaki ng pursuant to the APA 5 US C 8§ 553 (1994), does
not invalidate use of that standard. |Its application stemmed from
adj udi cation which is not subject to APA notice and comment provi Si ons.
See Qyx Energy ., 137 I1BLA 177, 185 (1996). |If CBMwere to continue use
of the all permts test, as Buckeye demands, despite the court's specific
rejection of that test, it would be placed in the untenabl e position of
havi ng to choose between applying an invalid test in violation of a court
order or abdicating its duty to adjudi cate VER requests in a tinely nanner.
Ve find that, under the particul ar circunstances of this case, GBMdid not
err when it applied the takings standard to determne whether the B aires
had a VER to surface mine the coal on the specified 25.2 acres of Federal
land wthin the Vdyne National Forest.

[2] Wen it conducted its takings anal ysis, CBMfollowed the
principles established by the US Suprene Gourt. FRather than devel opi ng a
set formula for determning when justice and fairness require that economc
costs or |osses caused by Governnent action shoul d be conpensated by the
Governnent, the Gourt has relied on an ad hoc factual anal ysis to determne
whet her the action constitutes a taki ng conpensabl e under the Ffth
Arendment. See, e.g., Lucas v. South Carolina Goastal Gouncil, 505 U S
1003, 1015 (1992); Penn CGentral Transportation Go. v. New York dty,

438 U S 104, 124 (1978). V& note, however, that the Suprene Gourt has
repeatedl y identified three factors it considers significant to the
determnation: (1) the economc inpact of the regulation on the clainant;
(2) the extent to which the regulation has interfered wth reasonabl e

i nvest nent - backed expectations; and (3) the character of the Governnent al
action. Gnnolly v. Pension Benefit Quarantee Gorp., 475 US 211, 224-25
(1986); Kaiser Aetna v. Lhited Sates, 444 US 164, 175 (1979). Ater
anal yzi ng these

8/ Buckeye correctly states that the regul ation defining VERS under the
takings test was invalidated by the district court. However, that court
rejected the definition on procedural not substantive grounds. Ve are
unaware of any hol ding that a takings definition of VB is inconsistent
wth SMIRA In fact, in National Widlife Federation v. Hodel, 839 F. 2d
694, 750 (DC dr. 1988), the court stated that the [egislative history
of SMIRA suggested that Gongress did not intend to effect takings through
section 522(e). That court also cited a footnote in the US Suprene
Qourt's decision in Hdel v. Mrginia Surface Mning & Recl amati on Assn. ,
452 U S 264, 296 n.37 (1981), indicating that limting VERS to mning
operations for which all permts had been issued was not conpel | ed by
either the statute or the legislative history. 839 F.2d at 750 n. 86.
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three factors, CBMconcl uded that the B aires had a VER to conduct surface
coal mning operations on the 25.2-acre parcel in the Wyne National Forest
because prohi biting such mining woul d di mnish the value of the Baire's
property rights wthout substantially advancing a legitimate statutory
purpose of SMRA V¢ agree.

Buckeye does not contend that prohibiting surface coal mning wll not
dimnish the value of the Blaires' property rights. Nor does it contend
that CBMs characterization of the affected land as a snal |, isol ated,
previously disturbed tract wth mninmal utility for recreational or tinber
uses was incorrect. Rather, Buckeye asserts that neither the dimnution
in value nor the specific parcel's contribution to the val ues ani mating
SMRA' s prohibition on surface mning in national forests suffices to
establish that application of the ban constitutes a conpensabl e taki ng.

Dmnution in val ue, standing al one, does not result in a taking.
Goncrete Ape & Products of Galifornia v. Gonstruction Laborers Pensi on
Trust for Southern Galifornia, 508 US 602, 645 (1993). However,
dmnutioninvalue is arelevant factor to be wei ghed agai nst the intended
public benefit of the mning prohibition when addressing the taking
question. See Lovel adies Harbor, Inc. v. lhited Sates, 15 d. G. 381,
388, 394 (1988), aff'd, 28 F.3d 1171 (Fed. dr 1994). Smlarly, the
failure to advance a legitinate state interest, wthout nore, does not
dictate a finding that a taking has occurred, but that el enent of the
taking anal ysis nust be considered as well. 1d. at 390. The CBMdid not
rely solely on either elenent, but properly considered each in conjunction
wth the other.

Buckeye insists that CBMs inquiry into whether the mning
prohi bition advances a legitinate state interest begins and ends wth the
finding that protection of public lands falls wthin the scope of CGongress'
legislative authority. According to Buckeye, Qongress' categorical
determnation that national forest lands are entitled to protection for the
recreati on and enjoynent of the Anerican people reflected in the | anguage
in section 522(e)(2) and in the legislative history proscribes C8Vifrom
eval uat i ng whet her applying the prohibition to a specific forest tract
woul d advance those goal s. However, Buckeye' s position conflicts wth
case law hol ding that the factual circunstances of each case is the proper
focus when naking a takings anal ysis. See Penn Gentral Transportation Qo.
v. New York dty, 438 US at 124. Buckeye's view al so ignores the Taki ngs
Qui del i nes' requirenent that the adjudi cator examne "[t]he degree to which
the property-related activity or use that is the subject of the proposed
policy or action contributes to a harmthat the proposed policy or action
Is designed to address,” and its caution that "[t]he | ess direct,
i medi ate, and denonstrabl e the contribution of the property-rel ated
activity to the harmto be addressed, the greater the risk that a taking
w il have occurred.” 56 Fed. Reg. 33166 (July 18, 1991).

In any event, the surface coal mining prohibition in section 522(e)(2)
is not absolute. Not only does SMRA explicitly recogni ze VERs, but the
ban on surface coal mning in national forests al so contains the provi so
that such mning may be permtted if "the Secretary finds that there are
no significant recreational, tinber, economc, or other val ues whi ch nay
be i nconpatible wth such surface mning operations and * * * surface
operations and i npacts are incident to an underground coal mne."

30 USC 8§ 1272(e)(2) (A (1994). Athough not directly applicabl e here,
this provi so neverthel ess evi dences (Gongressional recognition that, even
absent VBRs, surface coal mning on certain portions of national forest

WAW Ver si on



| ands woul d not i npede the mining ban's purpose of protecting forest |ands
for recreational and other uses. Thus CBMproperly eval uat ed whet her
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prohi biting surface coal mning on the parcel at issue would substantially
advance the purposes notivating the mning ban.

The record anply supports CGBMs concl usion that SMORA' s goal s of
protecting recreational and other values in national forests woul d not be
furthered by disallowng mning on this 25.2-acre parcel. The parcel is
small and isolated fromother forest |ands, and contains scars fromearlier
under ground and surface mining that woul d be recl ai ned duri ng the course
of the proposed mining. The Forest Service has not devel oped the | and
for recreation and has expressly concluded that, inits current condition,
the tract is of mninal value for both recreation and tinber purposes.

In fact, the anticipated reclamati on shoul d i nprove the condition of the
parcel, rendering it nore suitable for the uses envisioned in the Véyne
National Forest PFan. Prohibiting mning on the parcel woul d not advance
alegitinate purpose of SVRA and woul d di mni sh the val ue of the B aires'
property rights. Ve find no error in CGBMs conclusion that the B aires
have a VERto conduct surface coal mning on the | and, and that they had
assigned that right to Bucki ngham

To the extent not specifically addressed herein, Buckeye' s additional
argunents have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, Buckeye' s notion
to advance the proceedings is granted, and the Acting Regional Drector's
Decision is affirned.

RW Milen
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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